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Def endant s.

MEMORANDUM

EDUARDO C. ROBRENO, J. APRI L 5, 2010

Plaintiff, Ruth Shamr, comenced this action on behalf
of her deceased husband, Mrdechai Shamir, for his exposure to
asbest os-contai ni ng products. M. Shamr died of nesotheliom on
April 7, 2007. (Pl.’s Br. 2.) Plaintiff brought the action
agai nst Hewl ett-Packard and Agilent Technol ogies (collectively
“HP”) as successors in interest to the original manufacturers of
the products in question. (Pl.’s Br. 1.) On January 5, 2010,

Def endant filed a notion to dismss on the grounds that this
claimis barred by the New Jersey Wrkers' Conpensation Act
(“NJWCA”) by virtue of M. Shamr’s status as an enpl oyee of HP
during the time of the exposure. Before the Court is Defendant’s
notion to dismss, and Plaintiff’s response in opposition to

Def endant’ s noti on.

| . BACKGROUND

The products in question are gas chromatographs that
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contain thermal conductivity detectors and electric wiring, both
of which were insulated by asbestos. Beginning in 1961, a
conpany called F&M Scientific Conpany (F&\ began nmanufacturi ng
t hese devices. In 1965, HP acquired F&M and F&M was nerged out
of existence. HP took over the nmanufacturing of the devices and
continued to develop the line of business it acquired from F&M
In 1999, HP separated this part of its operations to create
Agilent, currently the world s | argest manufacturer and

di stri butor of gas chromatograph col unms.

M. Shamr was hired by HP in 1966 as an el ectronics
technician. In 1968, he becane a |ead electronics technician in
the HP repair center in Paranus, New Jersey, where he worked
until 1973. He was then pronoted to engineer, and retired as an
enpl oyee of Agilent in 2001. During his tenure at the repair
center, his job was to repair the thermal conductivity detectors
that were manufactured by F&M He was responsi bl e for unpacking,
di sassenbl ing, cleaning, and re-insulating the devices, and was
exposed to dust and fiber during each of these stages.

Plaintiff asserts that M. Shamr’s injuries were
caused by products that were manufactured by F&MJ and put into the
stream of comerce before HP acquired F&M Therefore, Plaintiff
seeks to hold HP |iable as successors in interest to the
manuf acturer, and argues that this claimis not barred by the
NJWCA because of HP's “dual capacity” as both a manufacturer and
an enployer. Plaintiff concedes that New Jersey courts have

reached divergent results when applying the dual capacity
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doctrine, but notes that they have applied it to circunstances
that are factually simlar to the instant case. |In sum
Plaintiff asks this court to deny Defendants’ notion to dism ss
or, alternatively, to delay a ruling until discovery can be
conpl eted regardi ng the manufacturing of the injurious products
at issue.

Def endants, in response, argue that the injuries
alleged fall wthin the purview of the NJWCA because they were
“arising out of and in the course of enploynment.” NJ.S A 8§
34:15-7. Defendants assert that the dual capacity doctrine is
di sfavored, and perhaps even inapplicable, under New Jersey | aw.
Because M. Shamr’s clains fall under the workers’ conpensation
statute, Defendants argue, Plaintiff’s exclusive renedy is exists
under the provisions of the NJWCA. For the reasons set forth
bel ow, Defendants’ notion is granted and Plaintiff’s claimis
di sm ssed.

1. LEGAL STANDARD

In reviewing a notion to dismss under Fed. R Cv. P.
12(b)(6), the Court nmust “accept as true all allegations in the
conpl aint and all reasonable inferences that can be drawn
therefrom and viewthemin the Iight nost favorable to the
nonnovi ng party,” however, the Court need not credit bald

assertions and | egal conclusions. DeBenedictis v. Merrill Lynch

& Co., Inc., 492 F.3d 209, 215 (3d G r. 2007) (quotation

ommtted); Phillips v. County of Allegheny, 515 F. 3d 224, 232 (3d

Cir. 2008) (stating that the conplaint’s “*[f]actual allegations

3



must be enough to raise the right to relief above the specul ative

level.””) (quoting Bell Atl. Corp. v. Twonbly, 550 U S. 544, 555

& n.3 (2007)).

The Suprene Court recently expounded on the standard
for dism ssal, pursuant to Fed. R Cv. P. 12(b)(6), in Ashcroft
v. lgbal, 129 S.C. 1937 (2009). |Igbal established that in order
“[t]o survive a notion to dismss, a conplaint nust contain
sufficient factual nmatter, accepted as true, to ‘state a claimto
relief that is plausible on its face.”” 1d. at 1949 (citing
Twonbly, 550 U.S. at 570 (2007)).

[11. ANALYSI S

The dual capacity doctrine is an exception to the
immunity statutorily conferred on enployers in exchange for their
presunmed liability for work related injuries. This exception,
however, is not easily obtained. “The unm stakabl e intention of
the legislature was that the sole liability of an enployer for a
work related injury of an enployee was that provided in the Act.”

Hol liday v. Personal Products Co., 939 F. Supp. 402, 409 (E D

Pa. 1996), aff’'d without opinion, 114 F. 3d 1172 (3d G r. 1997)

(quoting Ranbs v. Browning Ferris Indus. of South Jersey, Inc. ,

510 A 2d 1152, 1155 (N.J. 1986)). New Jersey courts have favored
an “economc reality” approach over the dual capacity doctrine.

See Volb v. GE. Capital Corp., 651 A 2d 1002, 1008 (N.J. Sup.

Ct. 1995) (holding that the “corporate identity of affiliated
corporations should not be disregarded”). The economc reality

approach provides that if the alleged tortfeasor is “in fact the
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same corporate entity as the enployer,” the tort claimis barred
by the NJWCA. Holliday, 939 F. Supp. at 410. Therefore, under
New Jersey |aw, an enployee’'s tort claimis barred when, as the
result of a nmerger, the enployer is in fact the sane corporate
entity as the manufacturer of the injury-causing products. See
id.

The Suprene Court of New Jersey determ ned that the
econom c reality approach reflects the reciprocal nature of the
benefits of New Jersey’ s workers’ conpensati on schene better than
the dual capacity doctrine. 1In MVolb, Plaintiff was enployed by
J.H Reid and was fatally injured by an enpl oyee of an affiliated
conpany, T.D.E. 651 A 2d at 1003. The two conpani es were owned
by the sanme four principals, but were separate corporate
entities. |1d. The court held that T.D.E. was not inmune from
tort liability by virtue of their affiliation with Plaintiff’s
enployer. 1d. at 1010. As such, business owners have a range of
possibilities for their corporate structure, and they cannot reap
the benefits of separate corporate divisions wthout accepting
the correspondi ng burdens. [d. at 1008. One of the burdens is
that a corporation may not share the inmunity provided by the
NJWCA to a subsidiary corporation. 1d. at 1010.

The Third Grcuit has extrapolated from Volb's econom c
reality approach to find that if the enployer and the tortfeasor
are the sane corporate entity, Plaintiff is barred fromsuit
under the exclusivity provision of the NJWCA Hol I'i day, 939 F
Supp. 402. In Holliday, the Plaintiff was injured at work by a
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machi ne manuf actured by Personal Products Conpany (“PPC'). Her
injuries occurred just a few nonths after PPC nerged with her

enpl oyer’s conpany. 1d. at 404. The court held that Plaintiff’s
claimwas barred by the NJWCA because,“as a nmatter of economc
reality it demands a second recovery fromthe enployer contrary

to the statutory policy of a single recovery under the Wrkers’

Conpensation Act.” 1d. at 408 (internal citations omtted).
The “dual capacity” approach, however, still finds sone
support in New Jersey case law. In Petrocco v. AT&T Tel etype,

Inc., 642 A 2d 1072 (N.J. Super. C. Law. Div. 1994), the court
allowed the Plaintiff to recover agai nst her enployer, AT&T, for
injuries sustained froma defective keyboard, which they
manufactured. [1d. at 1073. The court held that the NJWCA did
not “intend to inmunize a third-party manufacturer” when they had
i ntroduced harnful products into the stream of commerce and | ater
nmerged with the enpl oyer conpany. 1d. at 1074. Wile the

reasoni ng of Petrocco has been “disfavored, if not outright

di sapproved,” it has never been expressly overrul ed. Kaczor owska

v. Nat’| Envelope Corp., 777 A 2d 941, 948 (App. Div. 2001).

| ndeed, the Kaczorowska court ultimtely represented that the

central holding of Petrocco is still intact. See id. at 949
(distinguishing Plaintiff’s claimfrom Petrocco because there was
no manufacturer/enpl oyer nmerger at issue and stating that,
“Petrocco inforns that enployers nmay be held liable for torts of
defunct ‘third-party manufacturers’ that had ceased to be third

parties and had becone unincorporated parts of the enployer |ong
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before the injury occurred and i ndeed before the enpl oynent
rel ati onship even began”).

Not wi t hst andi ng the hol ding of Petrocco, the Suprene
Court of New Jersey and the Third Crcuit Court of Appeals have
favored the economc reality approach, and this court nust follow
their lead. The instant case is factually indistinguishable from
Holliday. |In both Holliday and the instant case there was a
nmerger of the enployer and manufacturer, shortly after which
Plaintiff was harmed by products that were the sole
responsibility of their enployer. |In the instant case, the
economc reality is that the manufacturer of the harnfu
materials, F&M was nerged out of existence in 1965 and HP is the
sol e corporate entity responsible for both workers’ conpensation
and tort liability. Indeed, Plaintiff is currently pursuing a
wor kers’ conpensati on cl ai m agai nst Def endants.

The court takes notice of Plaintiff’s argunent, and the
policy articulated in Petrocco, that the economc reality
doctrine wll insulate sonme manufacturers fromliability and
deprive sone enpl oyees of a nmeans of redress for their injuries.
| ndeed, if any other conpany had nmanufactured the gas
chromat ographs and thermal conductivity detectors in question,
Plaintiff could potentially recover under both NJWCA and tort
law. O, if HP had never acquired F& Plaintiff would be poised
to recover fromboth entities. Taking the facts of Holliday as
an exanple, Plaintiff was injured just three nonths after the

merger; if her injury had taken place earlier, she would have had
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two potential sources of recovery.

Nevert hel ess, as seen in Volb, respecting the integrity
of the corporate structure has advantages for plaintiffs as well,
as it prevents unincorporated entities from hiding behind each
other’s contributions to a workers’ conpensati on schene.
Utimately, the quid pro quo that the NJWCA is designed to
pronote (no-fault liability for enployers in exchange for
immunity fromtort suits) is best served by the economc reality
approach. Wrkers’ conpensation nust remain the exclusive renedy
for injuries sustained in the course of enploynent. Wen a
corporate entity is sinultaneously an enpl oyer and a manufacturer
of harnful products, workers’ conpensation serves to limt its
tort liability with respect to its enpl oyees.
| V. CONCLUSI ON

For the foregoing reasons, Defendants’ notion to
dismss is granted. Plaintiff’s request for additional discovery
regarding F&M s manufacturing is denied as noot. Plaintiff has
asserted that F&M was the exclusive manufacturer of the products
at issue and additional discovery on this point would not produce
any information that could change the above anal ysis.

An appropriate order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RUTH SHAM R,
: Consol i dat ed Under
Plaintiff, : MDL DOCKET NO 875
V. :

AG LENT TECHNOLOG ES, | NC., )
et al., ) Gl VIL ACTI ON NO

08- 76816
Def endant s.
ORDER
AND NOW this 5th day of April, 2010, it is hereby
ORDERED t hat Defendant’s Motion to Dismiss Plaintiff’s Conpl ai nt
(doc. no. 12), filed on January 5, 2010, is GRANTED

It is further ORDERED that the case shall be narked
CLGSED

AND I'T | S SO ORDERED.
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S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.



